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RECEIVED

OCT ~ 3 1996
FEDERAL LO(,':1..1U'~ic.;T!ONS COMMISSION

OffiCE OF 8tCRETARY

(202) 828-9471

RE: CC Docket Nos. 94-54, 94-102, 95-116,
ET Docket No. 93-62
PR Docket Nos. 93-i~ 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex~ presentation was made
by AMTA to Suzanne Toller, Legal Advisor to Commissioner Chong on October 2, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real tiff'le two way
interconnected voice service using a mobile telephone switching facility. that is
iRtorooRRooted with the pUBlie switehed ROt....'OFk.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer Feal time two
way interconnected voice service using a mobile telephone switching facility. that is
iRtereoRReeted with the pUBlie s·.·..itehed Retworl(, and Incumbent Wide Area SMR
Licensees.
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In response to the Federal Communications Commtasion's {the

·Commi5sion N } ~9cent reque&t for short, concise joint pleadings

reflecting con.eneue poe1tionc among partie., SKRWON, the Ameriean

Mobile Telecommunications Aseoeiation ("AMTAW
) • and Ne3ttel

Communicationa, Inc. ("Nextel lt ) (collectively, the WCoalit~l"ln'·'

respectfully submit the.. Joint Reply comments concerning t:he

licensing of Specialized Mobil. Radio (IISMJl") uystetns in PR oocket

No. 93-144.

SMR Won is a trade asaociation ot amall bU8iness 800 MHz SMR

incumDents . AMTA is a trade aSliJociation represent ing numerous SMR

licensees -- both large and amall. Nextel ic the Nation'S largest

provider of both tradi~ional and wide-area SMR serviceB. Ovar the

past neiil~ly three ye.rs, eaoh has part1eipated '3X'tet15ivel)' in rule

makings implementing the regul.t:o~y parity provi»ions Ct the

Omnibus BUdget Reeonciliat1on Act of 1993 (aOSRA 93 1
') •

OBRA 9) mandated that the Commiseion create a level regulatory

playing field among all Commercial Mobile Radio Service ("CMRSn)

providers. This has required a eomprehen.i~e restructuring of 8~

licenslng rules, regulations and poliei~e affectin9 the op.~ationa,

lnterests and future busineS9 plane of all SMRa -- la~ge and Qmall~

loc~l and wide-area.

On Oecember 15, 1995, the Commission adopted rules to license

the top 200 SMR channels on a Kconomic Area (ftEA h
) basis. using

competitive bidding to select: among mutually exclusive applicants

coupled with mandatory relocation/retuning of incumbents to permit
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EA 11cen8ees co obtain contiguous, exclusive use spectrum

comparable to othe;- CMRS licensee., . At tile same tim!, the

Commission adopted a Second Further Notice of Proposed Rule Making

(t.he "FNPRM'" proposing EA licensing by competitive bidding for the

lower 80 SMa channels and 150 fermer General C.tegory channels

reclassified prospectively for SMR-only use. These proceedings

have been among the m08t contentiou8 and fractious in the wireless

communicationa industry.

The Coalition member. have spent hundred. or hour& identifying

areil8 of c:onseneU$ and re801ving disagreemfints that. appeY.nd.

intractftble only 8. few months ago. These Joint Reply COO\menta a:r~

the outcome of these effort8 and arc an enormous achievement. They

build upon the licensing propoaals in th. P'NPRM to resolve the

transition trom site-by-site to ~ licensing on the lower channels

- - taxing into account: differences bet"lIl1een the uses and past

licensing of this epectrl,lm ana the upper ~oo channels. In

combination with the underlying c:ot1eapts of the rules alr...dy

adopted for the upper 200 channe18, the Coalition proposal bal~nceiJ

the interests of new, emerging wid.·araa SMR operators with the

needs of existing, traditional SMft Q~~ators.

Specifically, the Coalition supports tn.e Commie.ion' 8 proposal

to l1cense the lower 2)0 ch~nnels on an EA b••is using auctions to

resolve mutually exclusive applications. Unlik9 the top 200

channels, however, the lower 15Q chann.la are individually

licensed, with some on a .har9d u.e basis. Moreover. the lower 80

SMR channels are interleaved with other allocations, making the
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c~e.~ion ot large blocks of contiguous .pectrum impossible. In

addition, as the Commission tentatively concluded, there_ 1. no

POS81bility of reloc.ting incumbent& from the lower channels to

other comparal:1le spectrum. Thus, iA liceneing on the lower

channels ml.lst enable incumbent operators to continue serving the

pu~lic on their exise1ng spectrum •••ignme.n.te with reason.ble

apportunitiea for expansion.

Accordingly, the Coa.lition propo••• a pre-auction, channel-by

channel, EA-by-EA settlement process fo. the lcwer 230 cnannelc.

EA auctions would occur only aftex existing incumpent licen8aes on

the l~r 230 channel", including retunee. from the upper 200

channels, have had an opportunity ~o -settle" tneir channels a.

follows~ if there is a aing19 1ic~n.ee on th_ channel within the

EA, it would apply to the Commis.ion and be awarded an EA licen8e,

If there are ••veral licen5ee8 on a single channel within the EA.

they would rece1ve a single EA licenle tor th~t channel under any

agreed-upon business ar~angement, e.g., a partnersh~p, joint

venture, or consortia. Non-8ettling cnannels in the lower 80 would

be auctioned in existing five-en"nnel blocks; those j,n the 150

channel. would be auctioned in three SO-ch.nnel blocks.

EA &ettlements are tully conaistent with the commission's

competitive bidding authority in Section 309 (j) of the

Communications 4et of 1934, as amended, direct ing the Commission to

use threshold eligibility 11mitatione and negoti«tion to avoid

mutually exclusive applications. Settlement. would minimize the

number of eA blocks requiring auctions. thereb¥ speeding service to

-iii-
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the public. New entrant. would not be foreclo••d as they CQuld

partici.pate in the upper 200 channel EA auctions and t.he lower 230

auctions for non-••ttling EAs.

All incumbents ahoula pe free to part.1cipate in EA secelement.

and to obtain an SA lic~n.e either indiYidually or as • settlement

group participant. Por non-eeteling SA blocks. the Coalition

supports a competitiv~ biddi~g entrepreneurial aet-a.tde for the

lower 80 SMa channels and one of tne 50-channel former General

category 'block•.

The Coalition believee ehat the EA settlement proces3. if

adopted, would result in near industry-wide 8uppcrt for SA SMR

licensing on all 430 SM~ ohannels, ineludtng the general concepts

of the Commi,.1on'. auction and mandatory relocation dec1~ions in

the Firat Report and Order in this docket. The Coalition

respectfully requests t.hat the Commission adopt. its conssnlllUs

propo••l, a. described in detail herein.

-iv-
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PP Pocket No. 93-253

GN Oockec No. 93-252

PR Docket No. 93-144
RM-8117, RM-8030
RM-8029

"fo~. t1'te
.ISOOUAL caa.mU:CAT'IOR8 COIIIIIliJ8XOK

W••bingtoa, D.C. 3055.

In the Matter of )
)

Amendment of Part ~o or the )
Cam-i••ion'S Rules to Fae11itate }
Fut~.. pevelopment of SMR Systems ,
in the 800 MHz Frequency Band )

)
Implementation of Sections 3(0) )
and JJ2 of the Communications Act )

)
R.gulatory Treatment of Mobile )
Se~ic.s )

}
I~lementation of Section 309Cj) )
of the COdMunications Act )
Competitive !idding )

JOB'!' UPLY COIIIIDT. O.r .. WOlf,
TIl. »!DICM JIOaIL. ~CA'rIONSASSOCIATION

MZ)~ COI8IUW!CA'l':IOIf'. %1fC.
01' "J'BB 8~CC»ll) PlnlTUIl IfOTICB OP PROPOSJD ItULB 1lAX1W

I.

Pursuant to Seceion 1.415 of the Rules of the Federal

Communications Commission ("CommJ..1l1on") lln~ ehe Second Further

Notice Of Proposed Rule MaKing ("FNPRM") in PR Docket No. 93-144

("the December 15 OrdeT"),!1 the Coalition of SMR WON. the

American Mobile Telecommunicatlone Association (IIJUo'['tI'.") and Nextel

Communications. Inc. ("Nextel") (collectively the "Coalition")

1/ Amendment of Part 90 of the Commission's Rules to
P'acilitate Future Development of SMR SY8teme in the eDO MHz
ll'requeney Sand, FCC 95-S01, released Oecember 15, 1995 On January
11, 1996, the Comm1••1on extended the Comment c1e.dline from January
16 to Fep~uary lS, and the Reply Comment deadline from vanuary 2S
to March 1, 1996. Public Notice. DA ~~·2, releaeed January 11,
199G.
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respectfully submit Reply Comment. !n the above-r.f,renced

proceeding.i./

SMR WON i8 a trade association of .mall busi~.SB Specialized

Mobile Radio ("SMR") incumbents operating in the 600 MHz b~nd.

AMTA 18 a "n.-tionwide, non-prQfit trade assQciat.1.on, II representing

the intereetfj of spech.li3ed wireless ineereste including SMR

licensees. Nextel is the largest provider of SMR service. in the

Nation, and all me~ner8 ot the Coalition ar. active participant. in

th1. proceeding.

After reviewing the approximately 36 comments filed herein,

the Coalition found wideapread in<1uBtry consensus on t.he following

i ••ues:

(1) The Commission should adopt a pre-Auction, channel
by-channel, RconQlftic Are. (-BAn) -by-Zconomic Arl3a,
settlement process for the lower 230 channels,2/

(2) Mutually exclu8ive applicattons in EA3 that do not
.ettlo uhould be ehoaen through t'he o.uctio~ t"'>f fi".
channel blocks on the lowe:r 80 SMR channel s and three 50
cl'1..nnel blocks on the 150 former Oeneral Category
channels.

1.1 The Coal1t1on support. the industry' _ conSe%1SUD proposal,
a. let forth in their iadlvidu.l comments and the commentY of the
Personal Communications Industry Association {ltPCIA" j, E. F. Johnson
("HFJ"), pittencrieff Communications, Inc. (lIpC!") and th_ u.s.
Sugar Corporation ("U.S. Sugar b ). !aeh membar of th~ Coalition may
.ubmit individual Reply Comments, consistent wit'!", t.he positions
tak:6n herein.

~I All incumbents on the lower 230 ~hannela could
participate in EA settlemQnte and rQceive an £A license
individually or a8 part ot a .et.tlement group. The participants in
each SA settlement negotiation would be determined by whether their
base station coordinates are loc.ted ~ithin the EA. In the ca&. of
certain channels ~hich do not .ettle on ~n EA basi., the Coalition
aupports a competitive bidding .ntr~p~o~eurial eet-aside, as
discu&seg below.
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(3) When coupled with the BA Bettlement proc••• , there i,
coneensue for designating ~. SO-chilnnel k;-lock and the 80
SMR chann~l. as an entrepreneurial llIet asid~, thus
permitting anrone ta participate in the auction of the
two so-channe former General Caeegory blocks.i/

(4) The Commi••ion .nould encourage a co.t
sharing/cooperative arrangement. among the upper 200
channel auction winners during the retuning process.

(5) Ba8el~ne requir.~nt. for. a~h1evin9

fac1lities" in the retuning process are
herein.

(6) There is industry support for the general
the upper ~Oo-ehannel auction and
retuning/relocation proc... il coupled
industry's proposed lower channel settlement

II. PI8CU11ZQ.K

A. '1'8B LOna 80 A1IID 150 C1lU1QrI.S

II <;omparable
delineated

concepta of
mandatory
with th.,
process.

1. Th' Comment. Reveal.; Subit.ntial Ing~try"Wid'jiy~port

P'gf A pre-Auction· Channel-By-Channel a,tt.lement ,iroCtu
On The Lon" 230 Channel'

The Coalition members each proposed a pre-auction settlement

proc... designed to .1mplify the trana1tion from sitce-by-sitG

11censi~g to EA licensing, increase the value of the lower

channels I prevent mutual exclua1vity, ilnd p~rmit incumbents to

continue develop1ng their existing systems. The set.t1f3ment pr.ecess

19 neces$Jary since, over the past "two decades of intensive

develop~ent," the extene1ve shared use of the 150 former Oeneral

------'---
il The Coali.tion supports the CommIeaion's decision to

recla••ify the 150 General Category channels a. prospectively SMR
only.



2023318062 RMTA

FEB-29-96 THU 16;34 NEXTEL ~ASHINGTON

-4-

FAX NO. 2022968211
751. p.:'0 FEB 29 '95 17:07

t'. I I

Cat.egory channel., in parti.cular, has ~e.ulte~ in a "moe.i.e of

overl~pping cover.ge contours .. . HaI
Unl1.lte the upper 200 channel.. wherein each license was

granted for five to 20 channe18, the lower 150 channels were

licensed on an indi.'11dual basis often for sbared use. This

licenaing "hodgepodge" makes the lower cMnnflls most useful to

lieensees already operating thereon, including the

retuned/relocated upper 200 channel 1ncumbent•.

The Coalition, as well a8 E.F. Johnson, pe!A, Pittencrieff

Communications, Inc. and the U. S. Sugar C': "rpcrat.ion expressly

a\\pport pre-auction BA ••tt.lement. all foll.ow»:

single 1icen&•• on the channel throughout the ~'\: 1to would h7_ve the

If there are

several licencees on a single channel throughout the EA. they would

receive a single EA license for that channel under a~y agr.ed-upon

business arr..ngement, e.g., a partn.rship, joint venture, or

con8ortia.j.! The coalition· 8 p~opofj;ed SA settlC!m~nt process,

tb;lr.fore. woultl eliminate m~tual exelusivit.y for t.he "aet.tled"

11 See Comm.nt~ of AMTA at p. 19. Given the Commi••iQn'.
deciaion in the First Report and Order to re-categQrize the 150
former General Category channels as SMR chiinnol'Jle prospectively, and
it. proposal to license them on an SA basis through auctions, the
Commission appear. t.o have eliminat.d th. conventional channel
classification. These channel. ehould be prospectively .v.Uable
for trunked US9.

il AMTA at p. 10; EFJ at p. 8: PCIA at p. 17; per at pp. 5
9; SMa WON at pp. 9-11; and U.s. Sugar at p. 13. The Coal\t~Qn

does not fundamentally disagree with the pC!rtial EA settlemene
proc••• o\ltllned in the Comment. of SMR WON. See SMR WON at p. 10.
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channel ~nd make it unnece•••ry to u.e competitive bidding

licen.1ng procedaree.

While not expre.sly addre••ing tbe above propotlal, tne City of

Coral Gable., Florida ("Coral Gilbles"), Entergy Services, Inc;.

("Eneergy"), and Fr••no Mobile Radio, Inc. ("Fresno") recognizCl the

nec••sity of .. pre-auction settlement. Each b1ghl ighted the

complexitiee and limited utility of auctioning speetrum that i., as

Coral Gable. described it, an "overcrowded hodgepodge. "21 A pre

auction EA settlement would remedy their conCerna.

UTC, t.he Telecommunicat1on& Ae8ociat1on t "UTe") &t.tEld tiUlt

pUblic utilitie. , pipelinQ companies and~ubl~c safety entities are

legally foreclosed from using their t1nancial reaource. for

competitive Didding since they do not use th. spectrum to generate

Many are funded by Btates, localities and

municipalities, or citizen ratepayer., which limits their authority

to en9age in auction.. .11 Pre-auetion settlements would assure

that public utilitieg and public safety org~~i~atlon9 can

participate in EA licensing of the lower chann~ls instead of

relegating them to continaed site-by-aite licensing, thereby

precluding their expa.nsion while the l:est of the industry mov'es to

21 coral G«Dles at p. 6 (lower 230 ehannels ara euch an
"overcrowded hodiepodge" that, without the .ettlement of as many
channels as po••ible, whoever wine the auction would "owe .0 much
protection to 80 m~ny incumbents over 50 much ~f the mark.t ll that
the geographic license will be of little valu~ to the winn~r) .
See algo Bntergy Mt pp. 8-9; Fresno at p. 23.

il UTe at p. 13.

1/ Id.
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geographic ..based licens:1ng, Wh:1le the CQalitian agree. tba~ the••

hurdles are solved by retunlng/reloeaeion on the ~ppe~ 200

ch.nnels, the Coalition also 8upporte che comml••1on's ~.ntative

conclusion ~hat such retuning/relocat:1on is not feasible on the

lower channels.

2. ne-Auc:tion Settl,.pt. p;mply With Section JO' (j LOf The
eommunicat:2ne Act gf 193i

Permitting pre-auction EA settlements tully complies with the

competitive bidding provi 1iJions of Section J09(j) of the

Communications Act of 1934 (·Communications Act") .~I Tn fact,

it would e~res81y carry out the Commie. ion , 8 d'olty to take

necesaary me••ures, 1n the public intereet, to avoid mutual

exclusivity. Sect10n 309(j) (6) (2) r.qui~e. that the Commission

lIulie . . . negotiation, threshold qualification8, ... and. other

me.ns in order to avoid mutual exclusivity in application and

The 8~ttlement proposal 18 just

that: _ thre~hold qualification/eligibility l~mitation and a

Commission-endorsed negoti.tion proce88 that establishes a

regulatory framework to avoid mutually exclusive applications for

SA licen••s on the lower 230 SMR channels.

Section 309(j) of the Act author1zew the Commission to select

among mutually exclusive applic.ations for radio licenses. At

various times, and to further diff.rent public policy ,:::bjectivsG,

Congreas has instructed the Commission to se13ct such application.

12/ 47 U.S.C. Section 309(j).

~I 47 U.S.C. Section 309(j) (6)(E).
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through comparative hearings, random sele9tion procedures anel. most

recently, competitive bidd1ng. Theile •••ignment proc:eases are

unneees.ary, however, if the app11cante can avoid mutually

exclu.ive applic~tion8. Granting a single channel EA licen8Q to

set-toling incumbents on the lower 230 SMR channels ia fully

consi.tent with the Commi••ion' 8 S.ction 309 (j) competitive bidding

authority ~cav•• it fulfills Section 309tj) (6) (E), as explainee

above, by e.eabli.h1ng a mechaniam to avoid mutual exclusivity.

Permitting pre-auction SA settlements would feteilitate the

expeditiou. tran.ition of lower SMR channel incumbents from slte

by-wite to EA licensing wherever possible, with auctions used only

for BA licensee. where mutual excl~8ivity peraist5.

Moreover, adopting a thre.hold eligibility limitation to

promote pre-aueeion, ehannel-by-ohannel EA settlements among

incumbents (including retunees) is in the public intereat beca~8e

(1) the epectrum i. heavily licensed, mo.t oft~n O~ a channel-by

channel or sh~r8d·uBed baeis. and 18 therefore of lit~le value to

non-incumbents; (4) it would ap••d licensing an4 delivery of new

••rvic;es co the pU1>lic; UI and (J) it wouLd not foreclose new

entrants from the SMa indu8t~y. New entrant. could atill bid on

.-
ill PCIA requesta that the Commission postpone the lower

channel 11ceIlu1ng until the construction deadlines for all
inc\lmbent systems have passed. PCIA at p. 18. The COlllit.ion
disagrees. 'Ihis wou.ld delay the ability of numerous SMR proviaers
to obtain geographic area licenses, thereby slow1ng the provisiQ~

of new services to the public. These delays are not justified by
PCIA's speculation that channels may become ava11able after
conatructiQfl deadlines lap.e. If an j,nc:umbent fail. to timely
construet a stat1on, tho5e channels should revert automatically to
the ~A licen8ee(s} for tho.e channels.
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lower channel EA license8 that do not ~ettl.. or the upper 200

channel EAs, and they coul~ participate through mergers,

partner_hips aod/c. buyouts of existing SMR companies.

Furthe., the EA .cettlement process is necessary to tranaition

the lower channel. to geographic licert8ing in lighe of existing

incumbent operations. unlike the upper 200 channels, where the
~""~JeH/ Nr:j//)

Commission has '.8....:1:" Dj("ogp;'Ied that incumbents can ...Ii ,ill be

relocated to permit SA license•• to introduce new technologies and

8ervices requiring contiguous 8pect~Jm. there is no possibility of

retuning incumbents from the lower channels. GiVAn this. the F~

.ettlement proposal ilffords a lft4tehanislft to 1neo~porate the existing

and future operations of lower chalUlel incu~Qents -- takins into

.ecount .hared authorizations and the non-cont.iguo1J.S lower eo SMlt

channels -- within the transition to geogr.phic area lieenaing_

Additionally, the SA settlement proce•• will ass1att.h6 voluntary

retuning from the upper 200 ehannels by providing retuned

inCUmbents accee. to geographic-based license~_

There is sound commission precedent for limitJng l~r channel

EA settlements to inc\Atnbent carriere. The commission granted

initial cellular licensee on a geographic basis with two blocks in

each area. Eligibility on one block wae limited to wireline

telephone companies to aS8ure telephone company cQllular

participation ..ll/ If the local telephone compan:ip.s w.re \:nnble

III under state regulat10n at tho t 1me, looal telephone
companies had defined monopoly service a.eas, thereby limiting the
number of telephone company eligibles in eaeh cellular licensin9
are•.
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to aettle, the Commission ~r.nt.d the license by lott.~, pyrauant

to its tb.n~.xi.ting licensing authori~y under Se~tion

30'(j).~1 In ~ny c •••• , the incumbent telephone companies did

settle. avoiding random selection. and the licen••e .peecUly

inlel.ted new service to eonsumers.12!

The proposed lower channel EA ••ttlement process is comparable

to initial ~el1ular lieensing, alb.it the unresolved mutually

exclusive incumbent appl1cations would be cho.en by auction rather

than lottery. There are compelling, pur.11c interest justifications

for limiting pre-auction lower-channel SMR settlements to

incumbents, as discussed above, just as there was for the cellular

vir.line set-acide. If the SMa incumbent. do not settle, then the

SA licen.e would be subj.ct to mutually excluciv. app11catlons and

auctioned, just aa mutually excluciye cellular appli~ation. were

subject to a lottery. In fact. the propo8ed BA ••tt:.lement process

is more ineluaive than weB cellular licensing since ~ applicant

(or ae least any small bu.in~.s) could bid on unsettled EAs; only

telephone companie. in the geographic area could apply for the

cellular wi~eline license.

lil Cellular Lottery oeciaion, 98 FCC 2d 175 (1984).

lal The Commission ~ccently proposed a simil«. eligibility
limitation in its Advanced Televia10n ("ATV") llcensing proceeding.
Therein the Commi••ion proposed to limit eligibility by allowing
incumbent broadcasters to -have the fir't opportunity to acquire
ATV channels." Fourth Notiee Of Proposed Rule Making and Third
Motic. of Inquiry, MM Docket NQ. 87-~68, 10 FCC Red 10540 (199S) at
para. 25.
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3. The Commission's Rrgco'ed Set.Alide

A number of p~rt1e8 opposed the Commission'. propo8al to 8et

&sioe all lower 230 ~hanne16 &8 an entrepreneur's block.lit

Th@y .8s.r~ that an entrepreneurial set-aside co~ld prevent lower

channel incumbents from bidding on the very spectrum on which they

are operating and serving the public today since many incumbents

would not meet tne propo8ed small buaine.8 revenue ceilings.

The Coalition agrees that denying incumbents the right to

participate in the aucti.on not only precludes their ability to

expand and potentially enhance their operation., but it also denies

them the ability to protect their exi.t1ng operations while other5

could essentially "land-loc;x;1I them by obt&ining th~ liA license. EA

settlements would enable these incumbellts to continue offering

aerv1ce8 and to grow their businesses.

Other oommenters supported the entrepreneurial set-aside

concept because it would provide .p~cific opportunities for small

SMa businesses,lll and the coalition has agreed to support an

2f1 UTe at p. 14 (set aside -further compound[eJ the
unfairnec5 of the reallocation of the channels for commercial
service" because moat publie utilities and pipeline companies have
gross annual revenues far above any propO••d ".mall buain••s"
l1mitation); PCl at p. 11 (opposed to an entrepreneur's block that
appliea the f~naneial eriteria to incumbents); Entergy at p. 11
(denies large inc~Mb.nts, j.e., all utilities and pipeline
companies, the ability to bid on the vary lieense on Which they are
now operating, thereby denying th.m the r1ght to protect their
•••ets); Tellecellular de Puerto Rico, Inc. ("T.llecell~lar") at p.
1; Southern Company at p. 16 (llprevents SOme incumbents who desire
to retain their channals from participating in the auctions"); and
EFJ at p. 9 (., fundamentally unfair to prohibit enti tie"" from
participating in such an auction if they already hold channels in
an EA.")

~I See, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.
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entrepreneurial set-aside limited to the.lower 80 channels ~nd one

of the so·channel blocks in conjunction with Commission adoption of

the industry EA .ettlement proposal described above. The set-••ide

"fol,l1d apply only to eligibilj,ty to bid on lower 230 channels which

are not settled among the exi~ting incumbents (includin~ retunees)

and which therefore must be lic.need through compet1t1ve bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as part of a .ettleme~t ~roup.

B. THB VPPRR 200 CHANNKLS

~ noted abOve, many 1ndu.try partieipants will support the

general concepts of the commi••ion' 8 upper 300 SMR channel EA

lic.ne1ng auction and relocation decisions. .s set forth in the

First Report and Order. if the Commission adopt. the pre-auction EA

settlement .process for the lower 230 SMR channels discussed herein.

A con.ensue of conunenters as••rt that these approache., taken

together. r.ason~bly balance th~ needs of &ll SMR providers and

will facil!1:ate a more competitive SMR/CMRS industry. Th1.

includes relo~at1on of upper 200-ehannel incumbents to th. lower

channels where they would become incumbents with the right to

negotiate and BettIe out their channels to obtain EA licenses.

There are, however, a few .spects of the relocation process

that warrant further discus.ion: (1) cost sharing/cooperation

among SA licensees; (~) using Alternative Dispute R••olution
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("ADItIO) to resolve relocation disputes; and (3) the epecifics of

determining "comparable facilities" and "actual CQate. "U.I

1. po_t Sntringlkggpetition Among EA Licepsee!

Several commenter. Bupporeed the commission's proposed cost

aharing plan for BA licensees and the r.qu1~.ment th«t SA lic.n••••

collectively negotiate with the affected incumbents.ill Such

collective negotiations, they argued, would t'faeilitat~ the

r.loeation procas8.~

The Coalition and other commenters agree that an £A licensee

should not be able to delay or stop the reloeation proc... for all

affected EA licensees because it cannot or does not de.ire to

retune/relocate .n incumbent. Boeh AHTA and Fcr proposed that

those ~ licensees who choose to retune/relocate an incumbent

should be permitted to retune/4eloca~e the enti«~ system -- even

those channels located in a non-participating P.:A licenaee'.

block.n/ Thi. would prevent a situation where. for example.

Licensee A. is not 1nterestec1 in retuning the channels of an

18/ There was lJignif10ant agreement among comment-era that
partitioning and disaggregation should b. pQrmitt~d on the upper
300 channel blocks. See AMTA at p. 8; Ef'J at p. 31 Gen.....
Buaine.8 R.dio Sy~tem., Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. 23. only one party voiced opposition to either
proposal. See F~e8no at p. 3 (eublicenaing should not be permitted
due to the complexities it could cr••te) .

~/ See, e.g., AMTA at p. 11; Fre.no at p. 15; PCl at p. $;
Digital Radio at p. 3; and Industrial Telecommunic.t~ons

Association ('lITA") at p. il.

LQ/ Digital Radio at p. 3; S~~ sy.tern. r Tone. ("SSIq) at p. 3;
U'IC .t p. 1.

U/ AMTA at p. 11.
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inc~mbent within ~t» channel block. Licensee B and Licen~e! C, cn

the Qther hand, who Al.o have a porticn of the incumbent'. system

in their biocK8, want to r.t~ne/relocate that same incumbent.AiI

Without 80me preventive mechaniem, LicensQQ A's retu8al to

retune/relocate could result in no relocation by anyone aince the

incumbent's entire &yatem must b. rwloeated.

LicenseeEJ B and C, therefore, should be perMitt.ed to relocate

the incumbent· 8 entlre system by offering the incumbent their

channels in the lower SO or the 150 to account for the channel(s)

in L1censee A'. blocK. After the retuning/relocation is complete,

License.. D and C, whQ retunec;l the incumbent off Licensee A'"

channels, would "succeed to all rights held by the im;umbent Vi8-~

vis" Licensee A.UI Without tbi. flexibility,. relocation CQuid

b. unnecessarily delayed and prot~acted.241

2. A1tBrnltiye Pispus;.. Resolution

The comments exhibited mixed reaction. tc the Comml••ion's

proposal to employ ADR. during the relocation process. Tbe

ecalition believes that 4 properly-designed ADR. system can tWeet all

concerns. It: is imperative -- as AMT.l.\pointed out _.. eha.t t:'H.~rebe

se..,.ral arbitn,tion choices .~/ No arbiter' ghculd be used

unleau all pat,ties agree. Moreover, all AOR decisions must be

ail Or p_rhaps the 20-channel block licensee does not hIve
lower 80 and 150 channels .uitable fo~ retuning that particular
incumbent.

III rd. See also Comments of )lflxtel at pp. H~-20; PCl at 5.

"-il Nextel at p. HL

z:i/ AMTA at .p. 1~; Nextel at p. 23.
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appealable to the Commi.eion and other appropriate agen~1~s, and

all ADR costa should be resolved by the .rbiter .8 p~rt of the ADR

procee•.1&..!

3. comparable Facilities

MOat of the indu8try agrees that "comparable faci~it1ee"

generally require that wa .ystem will perform tomorrow at least as

well ..8 it did yesterday. nnl There wae .1gnific:ant agr••ment

that coraparable faci11tiea mu.t include (1) the eame number of

channels. (2) reloeation of the entire ayetem, and (3) the same 40

dBu contour as the original system.atl

Critical to the definition of comparable facilities is the

definition of a "system," which should be defined as a base

station or stations and tho•• mobU.•• that regularly operate on

those stations. A bae~ station would be considered loc~t.d in the

BA .pec:ified by it. coordinates. notwithstanding the fact that its

service area may include adjaeent geographic EAs.~/ A multiple

ba.e station system, by definition, could encompass multiple EA$.

~I Id.

3:1.../ Se. AMTA at p. 15.

1A1 AMTA at p. 15; ~igital Radio at p. 6; EFJ at p. 5; G? and
Partners at p. 3; Industri.l Communications and Electronic. at p.
7; SSI at p. 7; and UTe at p. 9.

UI See Nextel at p. 22. See a1.o AM'I'A at p. 16 ("syst"m'1
includes "any base station fac111ty(s) which are utilized :Oy
mobiles on an inter-related basis, .nd the mobile. that operate on
them."); PC! at p. 7 ("system" sho~ld be limited to those mobile
units that regularly operate only on those bas. stations within the
EA 1ice1'l.eee' s EP-.)
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One commenter, Centennial Telecommunications, Inc. (11 CTI II) ,

suggests that a IIsystem ll should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other. unaffiliated.

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed,

interoperable with the retunee's system.

III. CONCLUSION

not affiliated or

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

'1]./ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s II system. II See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfill the Commission'.s ~e9\llCltory parity milnd.te and promote

competition among all CMRS competitors.

Respectfully .~itted,
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PClA) and Ncxtc1 Communications, Inc., rq>resents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalitio:& consensus position represents
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition res~ctfullysubmits that approJaI of its
position would result in n~-unanimousindustry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
dedsion to permit mandatory retuning/relocation of up~r-bandincumbents.

1. The Coalition supports adoption of ruleJ governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an FA basis must
enable all incumbents, including upper-band retunees/r~locat~esand non-SMR
operators, to continue ~ng the public with reasonable opportunities for expansion.
Therdore. the Coalition advocates a channel-by-channel, EA-by.EA settlement
process that win allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain g~ographiclicenses on cunent channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(0 of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site-specific licensing; it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned sy8tem Mperfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

---------


